NR_R_D_A

Wera P e bevwawt
Mrae anm ke

“ACTIVE INVESTIGATION PENDING:” LAW ENFORCEMENT’S FAVORITE
RESPONSE TO CIVIL LITIGANTS

PAUL J. SPANN, ASSOCIATE ATTORNEY FOR GOODMAN MCGUFFEY, LLP

We have all experienced the frustration of trying to recover evidence from law enforcement
after it has been collected. Whether it’s video of a bar-room brawl, or footage of a would-be
shoplifter slipping on his/her way out the door, once it’s in law enforcement’s hands, it’s hard to
get it back. Often, business owners and shopkeepers believe they don’t need to save a separate
copy because the police have one. But then, when the injured party files suit and the police
department won’t return a copy, they’re the one facing potential sanctions for spoliation from the
court.! Why does this happen so often, and what can you do to avoid this situation?

The easiest way to avoid this situation is of course to save as much as you can. “[I]n order for
the injured party to pursue a remedy for spoliation, the spoliating party must have been under a duty
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to preserve the evidence at issue.”” “[T]he duty to preserve relevant evidence must be viewed from
the perspective of the party with control of the evidence and is triggered not only when litigation is
pending but when it is reasonably foreseeable to that party.” In today’s world of premises liability
litigation, almost any incident resulting in bodily injury where law enforcement become involved is
likely to result in a lawsuit. Therefore, if the police want a copy, save one for yourself.

However, not everything goes according to plan. So, when you’ve turned over evidence to
law enforcement that you no longer have in your own records, what do you do? All 50 States in
the U.S. have codified public records laws which lay out procedures for members of the public to

access and inspect such records.* In Georgia, O.C.G.A. §50-18-71 establishes the procedures to

request access to inspect public records.” “Agencies shall produce for inspection all records



responsive to a request within a reasonable amount of time not to exceed three business days of
receipt of a request;...”% 0.C.G.A. § 50-18-72 codifies each of the categorical exceptions to public
inspection of records. Subsection (a)(4) excludes “[r]ecords of law enforcement, prosecution... in
any pending investigation or prosecution of criminal or unlawful activity, other than the initial
police arrest reports and incident reports...” from public inspection.’

Frankly, the most effective way to gain access to evidence exempted from the Open
Records Act is to establish a working relationship with the relevant law enforcement agencies. In
Georgia, the pending investigation exception is entirely discretionary on its face and does not
instruct law enforcement agencies to withhold all investigative records, but instead merely permits
them to do so. 8 If you know the right people, and know how to ask nicely, a law enforcement
agency may agree to give you a copy of the evidence you need. This may be a viable option for a
mom & pop shop that has one location and a designated local law enforcement agency. However,
according to the Bureau of Justice Statistics, in 2008, Georgia alone had 628 law enforcement
agencies across the state.’ Assuming other States have comparable statistics, it is virtually
impossible for larger retail establishments to maintain a working relationship with every agency
in the various jurisdictions where they operate.

The next best way to solve the problem is to change the law itself. “The intent of the
General Assembly in enacting the ‘open records’ law was to afford to the public at large access to
public records with the exception of certain information which the act exempts from disclosure.”!”
So why would State legislators specifically choose to exempt records in pending investigations
and prosecutions? Some jurisdictions articulate concerns for the risk of interference with law
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enforcement proceedings,!! depriving someone of a right to a fair trial,'> invading someone’s

personal privacy,'® disclosing the identity of confidential sources,'* or endangering the life or



physical safety of people involved in a criminal case.'> Further, the State has an interest in
protecting the privacy of crime victims and their families.'® The Georgia Supreme Court has held
that “Exempting each investigation... until the file is closed does not constitute an unreasonable
public policy choice. As noted above, that policy protects the right to privacy of individuals named
in investigative records and the integrity of investigations.” !’

But do these concerns really apply to every document within an investigative file in every
case? If records are being requested by their original custodians, who provided access to law
enforcement in the first place, what public policy concern is raised by their dissemination? There
are ways to account for the public policy considerations in favor of non-disclosure, without relying
upon a blanket exemption from public. For example, states like Illinois and South Carolina have
codified the statutory exemption of law enforcement investigation records in such a way that these
concerns must be articulable in the specific document requested for the exemption to apply.'® If
the evidence being sought is intended for civil litigation, and may be dispositive of the action, then
as long as there is no risk to the criminal action, it makes more sense to permit the parties access
by statute rather than require the party seeking access to instigate further litigation against the state
agency. Requiring such in these circumstances is a waste of taxpayer time and money. Legislators
should work to include language in the statute that contemplates circumstances where a store
owner has done nothing to hide evidence, but merely cannot access it because the State is
withholding it.

It is a vitally important practical measure for business owners to actively preserve any
evidence that may be relevant to foreseeable litigation. Whether you find yourself changing

internal policies, or working to change legislative policies, understanding the consequences of



where your records go and who has custody of them is crucial to protect your defenses against

liability.
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