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arvey Weinstein. Bill O’Reilly.
HRoger Ailes. Kevin Spacey.

Matt Lauer. Charlie Rose.
Representative John Conyers, Jr. Sena-
tor Al Franken. Judge Alex Kozinski.
And, the list goes on.

In the current climate, it seems that
sexual harassment claims are taking
down big names almost every week,
and there is increased awareness of is-
sues of sexual harassment in the work
place. As defense attorneys, we must
be prepared for a likely deluge of sex-
ual harassment claims that will come
our way. In fact, the Equal Employ-
ment Opportunity Commission has
reported a spike in visits to its sexual
harassment website, as well as a surge
in interest in its sexual harassment
workplace training program. The pur-
pose of this article is to provide some
basic guidance for Georgia defense at-
torneys, many of whom are not em-
ployment law practitioners, on
defending against sexual harassment
claims and recognizing the potential
issues before they become a major
problem and your client ends up in the
headlines.

DEFINING SEXUAL HARASSMENT
Sexual harassment is a form of
workplace sex discrimination when an
individual is subjected to unwelcome
sexual conduct in the workplace. “Un-
welcome” is not the same as non-vol-
untary. In fact, the Eleventh Circuit
has held that a victim can engage in
otherwise voluntary sexual activity in
the classic legal sense, but it could still
be considered sexual harassment if the
employee did not solicit or incite the
activity.! The lynchpin is whether the
employee regarded the conduct as un-
desirable or offensive, even if, in the
moment, he or she voluntarily partici-
pated. The Supreme Court has echoed
this holding, holding that the inquiry
is whether the victim, by his or her
conduct, indicated that the alleged ad-
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vances were unwelcome.? Thus, the al-
leged victim’s activity—including his
or her provocative speech or manner
of dress—is relevant to considering
whether the sexual advances were un-
welcome. While this standard has been
criticized by commentators, it reflects
the current state of the law in the

United States.

The EEOC guidelines define sexual
harassment as unwelcome sexual ad-
vances, requests for sexual favors, and
other verbal or physical conduct of a
sexual nature. Such activity can in-
clude:

« Offensive sexual comments,
including innuendo, obscene
jokes, or lewd language;

o Sexually offensive communica-
tions, such as e-mails or text mes-
sages;

o Sexual or romantic propositions
of coworkers;

o Insults, whistling, or other sexu-
ally suggestive sounds;

« Displaying pornographic pictures
or sexual material in the work-
place;

o Unwelcome touching; or

« Pressuring or coercing a coworker
for sexual favors.

It is important to note that the gen-
der of the harasser and victim is only
relevant to the extent it shows that un-

wanted sexual activity occurred. In
other words, sexual harassment can be
male to female, female to male, male to
male, or female to female, as long as it
was unwanted and motivated by the
victim’s sex.

SEXUAL HARASSMENT
CrAIMS UNDER TrTLE VII

Title VII of the Civil Rights Act of
1964 prohibits discrimination in the
workplace on the basis of sex.> The
idea that sexual harassment could be
considered sex discrimination did not
crystalize until 1980, when the EEOC
added sexual harassment claims to its
sex discrimination guidelines. In 1986,
the Supreme Court followed by recog-
nizing standalone sexual harassment
claims under Title VII in Meritor Sav-
ings Bank v. Vinson.* After Vinson, fed-
eral courts recognize three types of
claims of sexual harassment prohibited
under Title VIL: quid pro quo claims,
hostile work environment claims, and
retaliation claims.

Quid Pro Quo Claims

In quid pro quo sexual harassment,
sometimes referred to as committing a
“tangible employment action,” an em-
ployer explicitly or implicitly makes a
condition of employment dependent
on the victim’s willingness to subject

Winter 2018 « www.gdla.org « 20



GEORGIA DEFENSE LAWYER

himself or herself to unwanted sexual
activities. For example, the Eleventh
Circuit’s seminal case, Henson v. City
of Dundee,” involved a police supervi-
sor who refused to allow a female offi-
cer to attend police academy unless
she had sex with him. Other examples
include a manager threatening to ter-
minate an employee if she does not
provide sexual favors or continue pro-
viding sexual favors or a CEO offering
an employee an opportunity to go on
a business trip with him, provided that
the employee repays him with sexual
favors on the trip. In these cases, be-
cause the supervisor relies on his or
her apparent or actual authority to ha-
rass the victim, the employer is strictly
liable because the harasser, by defini-
tion, acts as the company itself. Fur-
thermore, this type of sexual
harassment can make an employer li-
able even in a single incident and does
not require a showing of a pattern of
behavior.

Hostile Work Environment Claims

Another, and more common, form
of Title VII sexual harassment involves
claims in which sexual misconduct in
the workplace is sufficiently severe and
pervasive as to alter the terms of an in-
dividual’s employment. To establish
such a claim, an employee must have
been subject to activity that created an
intimidating, hostile, or offensive work
environment. Isolated incidents of
petty slights are not sufficient.

To demonstrate the “severe and
pervasive” requirement, consider the
following examples. The Eleventh Cir-
cuit found no hostile work environ-
ment where a male supervisor was
caught staring at a subordinate, called
her at her home a number of times, of-
fered to do her favors, commented on
her beauty, unzipped his pants in the
subordinate’s presence supposedly to
tuck in his undershirt (which was the
only shirt he was wearing), touched
the employee on her knee and thigh,
and touched her bracelet and the hem
of her dress.® The supervisor also
made comments such as “Indian peo-
ple are really decent, and the
Caribbean and Western people are re-
ally promiscuous. I can look at you

Beware of the Weinstein Tax:
How the New Tax Bill Affects Sexual Harassment Settlements

In a nod to the #metoo movement
and increased awareness of workplace
sexual harassment and issues of sexual
abuse, the Tax Cuts and Jobs Act,
signed into law by President Donald
Trump on December, 22, 2017, in-
cludes what has become known as the
“Weinstein Tax”

The Weinstein Tax, originally pro-
posed by Democratic Senator Bob
Menandez, is not a tax at all. Rather,
Section 13307 of the Act, prohibits set-
tlement funds or attorneys’ fees paid
out pursuant to confidential settlement
agreements from being deducted from
taxes. In an effort to curb the use of
settlement agreements that muzzle
those who raise claims of sexual ha-
rassment or abuse, the provision was
intended to protect the victims and in-
centivize employers not to demand
confidentiality. Specifically, Section
13307 states:

PAYMENTS RELATED TO

SEXUAL HARASSMENT

AND SEXUAL ABUSE.—

No deduction shall be allowed

under this chapter for—

(1) any settlement or payment re-
lated to sexual harassment or
sexual abuse if such settlement
or payment is subject to a
nondisclosure agreement, or

(2) attorney's fees related to such a
settlement or payment.

and I can tell you are innocent and you
don’t have much experience” and “Oh,
you were all by yourself on a dark and
stormy night? Why didn’t you call me?
I would have come and spend [sic] the
night with you” While the court rec-
ognized that the defendant’s actions
made the plaintiff uncomfortable, it
reasoned that the employee never
claimed that the activity was intimi-
dating, the actions were not accompa-
nied by sexually explicit comments,
and the touching incidents were mo-
mentary and did not involve further
sexual advances.

When faced with a sexual harass-
ment claim—whether meritorious or
not—employers must now consider
the tax implications of contemplating
settlement. For many, if not most sex-
ual harassment claims, the potential
risks of not including a non-disclosure
provision will outweigh any tax bene-
fits. This is especially true in cases that
do not involve significant settlement
payment amounts, as it is usually far
more beneficial to keep any claims
confidential then to receive the deduc-
tion. Therefore, the provisions effect
on these agreements is questionable.

But, interestingly, the new law, while
apparently intended to target only em-
ployers, is written broadly enough that
it may prohibit plaintiffs from deduct-
ing their settlement payments as well.
In fact, under the Act as written, vic-
tims of sexual harassment or abuse
may need to pay taxes on the full
amount of settlement payments, and
even for their attorneys’ fees. This may
result in a lower settlement for plain-
tiffs, and create the opposite effect than
what was intended.

It remains to be seen how the IRS
will interpret the law, or whether Con-
gress will issue technical corrections.
Meanwhile, employers should be
aware of this new development. If you
find yourself in the unfortunate situa-
tion of defending a sexual harassment
claim consider involving your compa-
nies tax professional or at the very least
consider the tax implications.

—]Joshua Y. Joel

On the other hand, a hostile work
environment was found where a city
mayor repeatedly told stories of his
sexual escapades to a city employee
even though she asked him to stop,
persistently tried to give the employee
gifts despite her rejections, made sex-
ual comments to her about her body,
her clothing, and his desire for her, and
demeaned her work telling her she was
“cute” when she was upset.” Or, for ex-
ample, the Eleventh Circuit held that
conduct was sufficiently severe or per-
vasive where a female’s supervisor fre-

Continued on page 44
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Sexual Harassment

Continued from page 21

quently tried to get plaintiff to date
him using “many direct as well as in-
direct propositions for sex,” followed
her into the bathrooms, attempted re-
peatedly to “touch her breasts, place
his hands down her pants, and pull off
her pants,” and enlisted the help of oth-
ers to try and grope her.® As evident
from these cases, the conduct must be
quite extreme to establish a hostile
work environment.

Retaliation Claims

Title VII also prohibits employers
from taking any adverse action against
an employee for complaining about a
hostile work environment. The law
also protects the employee from retal-
iation for cooperating with the EEOC
in its investigation of a harassment
claim or for participating in a com-
pany’s internal investigation. The pro-
tections against such retaliation apply
even if the employee’s claim turns out
to be untrue, as long as the claim was
made in good faith. Thus, a victim
must only establish that she subjec-
tively believed the conduct to be inap-
propriate and that a reasonable person
would also consider it inappropriate,
even if the allegations turn out to be
untrue. So, for example, a report of
sexual harassment was found to be ob-
jectively unreasonable where the only
basis for the employee’s belief that a
coworker was being harassed was the
age and position disparity between the
vice president of the company and the
17-year-old employee with whom he
was flirting.’

Analyzing a Title VII
Sexual Harassment Claim

Absent direct evidence, sexual ha-
rassment claims are subject to the Mc-
Donnell-Douglas ~ burden-shifting
analysis applicable to Title VII
claims.'® Direct evidence of sexual ha-
rassment only involves “only the most
blatant remarks”'! A quid pro quo case
is more likely to be supported by direct
evidence, such as testimony that a su-
pervisor said he would give a promo-
tion if the employee had sex with him.
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Direct evidence is far less likely to exist
in connection with hostile work envi-
ronment claims.

Under the burden-shifting test, the
Plaintiff must first establish a prima
facie case of sexual harassment. The
first requirement is to show that the
victim is a member of a protected class,
which will almost always be estab-
lished given that sexual harassment ap-
plies no matter the victim’s gender.
Next, the victim must show he or she
was subjected to unwelcome harass-
ment, as defined earlier in this article.
The victim must then show that the
harassment was based on his or her
gender, which is also usually an easy
threshold to cross in sexual harass-
ment cases. The final requirement for
a prima facie case depends on the kind
of claim being asserted. In hostile work
environment cases, the claimant must
show the harassment was severe and
pervasive enough to effect a term, con-
dition, or privilege of employment and
that the employer knew, or should
have known, about the harassment and
failed to take corrective action.'? In
quid pro quo cases, the victim must
show that a supervisor relied upon his
apparent or actual authority to extort
sexual consideration from an em-
ployee." In retaliation cases, the victim
must show that he or she was retaliated
against because she reported the hos-
tile work environment.*

If the employee can establish these
elements, the burden will shift to the
employer to show a legitimate, non-
discriminatory reason for the adverse
employment action. In other words,
even if an employee can establish that
he or she experienced actionable sex-
ual harassment in the workplace, if the
adverse employment action would
have happened regardless of the ha-
rassment, the claim may still fail. The
burden will then shift back to the em-
ployee to show that the proffered rea-
son of the employer was not the real
reason for the action, but rather pre-
text for discrimination. If the Plaintiff
fails to meet his or her burden at any
stage of the analysis, or if she fails to
rebut the legitimate, non-discrimina-
tory reason presented by the defense,
his or her claim will fail.

Timeliness

To sue for sexual harassment under
Title VII, a plaintiff must first file a
timely charge of discrimination with
the EEOC. In Georgia, the time limit
for filing a charge is 180 days from
when the alleged discrimination oc-
curred or from when the employee be-
lieves or has reason to believe that he
or she was a victim of discrimination.
In sexual harassment claims, a plaintift
may rely on the “continuing violation”
doctrine in order to extend the timeli-
ness of a charge. Under this doctrine,
a charge will be considered timely if it
was filed within 180 days of the last al-
leged discriminatory act in a pattern of
actions.

Officially, the EEOC has 180 days to
investigate a charge, but it often takes
longer to make a determination. If the
EEOC issues a dismissal and notice of
right to sue, a plaintiff has only 90 days
to sue in federal court. In a rare case,
the EEOC may itself pursue a lawsuit.
For example, in the last two years in
Georgia, the EEOC has settled three
sexual harassment suits: for $20,000
with El Chapparo, Inc., for $25,000
with King’s Way Baptist Church, and
for $50,000 with the Crawford County
Development Authority.

OTHER CAUSES OF ACTION
UNDER GEORGIA LAwW

Title VII only covers employers
with 15 or more employees. While es-
tablishing that an employer has less
than the requisite number of employ-
ees will extinguish any Title VII
claim—and federal jurisdiction where
there is no diversity—Plaintiff may
seek other forms of state law relief in
response to sexual harassment. The
statute of limitations on such claims is
two years.

Negligent Retention

The most commonly asserted state-
law cause of action in sexual harass-
ment cases is negligent supervision
and retention. Under this theory, an
employer can be held liable for the sex-
ual harassment by one employee of an-
other employee if the employer knew
or should have known that the alleged
harasser had a propensity to engage in
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harassment and nonetheless continued
to employ the alleged harasser.”” An
employer can only be found liable
under this theory if there is evidence,
usually by way of communications or
actions in the workplace that would
put a reasonable employer on notice
that the alleged harasser was likely to
commit sexual harassment. Such a
claim could arise, for example, where
an employee reported specific repeated
incidents of sexual misconduct to
management and management neg-
lected to take action. Absent similar
evidence, the claim will not succeed.

Intentional Infliction of
Emotional Distress

A frequent avenue sexual harass-
ment allegers take is to claim inten-
tional infliction of emotional distress.
Georgia courts have somewhat eased
the way for such claims stemming
from workplace sexual harassment by
holding that the existence of a special
employment relationship may make
otherwise non-egregious conduct out-
rageous.'® While isolated incidents
may not amount to an actionable
claim, repetitive inappropriate sexual
behavior over the victim’s protests may
have the cumulative effect of being
considered outrageous by a court. In
the words of the Georgia Court of Ap-
peals, “[t]he workplace is not a free
zone in which the duty not to engage
in wilfully and wantonly causing emo-
tional distress through the use of abu-
sive or obscene language does not
exist. Actually, by its very nature, it
provides an environment more prone
to such occurrences because it pro-
vides a captive victim who may fear
reprisal for complaining, so that the in-
jury is exacerbated by repetition, and
it presents a hierarchy of structured re-
lationships which cannot easily be
avoided”"” Despite this strong lan-
guage, plaintiffs are often unsuccessful
in their intentional infliction of emo-
tional distress claims because it is not
common for the conduct to rise to the
level of outrageous.

It is important to note that a com-
pany’s best defense to liability for in-
tentional infliction of emotional
distress for sexual harassment lies in

the nature of sexual misconduct: it is
almost always committed for purely
personal reasons unrelated to the fur-
therance of the employers’ business.'
Thus, such a claim will almost always
only be appropriate against the em-
ployee-harasser individually. To reach
the employer, the Plaintiff must show
that the employer was responsible for
its own negligence or omissions, like in
negligent retention claims discussed
above. Alternatively, a victim may be
able to reach the corporate entity of a
business solely owned by the alleged
harasser. Otherwise, it will be difficult
for a company to be held liable.

Battery

If the alleged sexual harassment
went beyond words and involved phys-
ical touching, plaintiffs will often in-
clude a battery claim in their
complaint. Any offensive or rude
touching is considered battery, even if
the harasser is not alleged to have
touched the victim in a private area.
But, touching a coworker in a private
area, such as the breasts, buttocks, or
groin, will almost always be considered
offensive. Alternatively, offensive
touching may be found when the alle-
gations include repeated touching in
the context of a supervisory employ-
ment relationship, which itself makes
it difficult for the victim to protect his
or herself.”” Because battery is an in-
tentional tort, however, the plaintiff
will almost always only be able to set
forth a claim against the employee-ha-
rasser, and not the company that em-
ployed him.

A FINAL WORD

While some sexual harassment
claims are baseless or may simply in-
volve bad judgment, it is important to
know that defense attorneys are often
confronted with legitimate sexual ha-
rassment claims. Further, even when
dealing with frivolous accusations
where there is no legally actionable
claim, the potential financial and rep-
utational costs of the public relations
nightmare, in addition to the defense
costs, can be debilitating to a business.
In the current social climate, defense
attorneys must be aware of the legal is-

sues surrounding these claims and be
prepared to counsel our clients on the
best strategy for a defense. @

Robert A. Luskin is a partner with
Goodman McGuffey in its Atlanta of-
fice. He defends corporations and indi-
viduals in various complex litigation
matters in the areas of products liability,
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and other insurance coverage matters.
He also handles employment-related
cases, including discrimination and ha-
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Joshua Y. Joel joined the firm’s At-
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with the U.S. Court of Appeals for the
Eleventh Circuit. Mr. Luskin and Mr.
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